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This is a decision responding to the papers August 25, 2010, which are being treated as a petition 
under 37 C.F.R. § 1.705(b). Applicants request the initial determination of patent term 
adjustment be corrected from two hundred thirty (230) days to six hundred seventy-three (673) 
days. 

The application for patent term adjustment is granted to the extent indicated herein. 

The Office mailed a Determination of Patent Term Adjustment under 35 U.S.C. 154(b) 
("Determination") on May 26, 2010, advising Applicants of a patent term adjustment to date of 
230 days. The instant petition was timely filed with the issue fee on August 25, 2010. 

Applicants state the Office's PAIR system indicates the initial patent term adjustment is 673 
days, which is the 230 days set forth on the Determination increased by 443 days of Office delay 
under 37 C.F.R. § 1.703(c)(1). Applicants assert the patent term adjustment set forth in PAIR is 
correct. 

The Office has reviewed the record and determined the correct initial patent term adjustment is 
933 days. As a result, the Office has updated the Office's PALM screen (and PAIR) to reflect 
the correct patent term adjustment at the time of the mailing of the Notice of Allowance is 933 
days. A copy of the updated PALM screen showing the correct determination is enclosed. 



As of the date the petition was filed, PAIR indicated the period of C Delay is 443 days. 
Applicants agree with the 443-day determination. 



Delay Under 37 C.F.R. $ 1.703(c)(1) ("C Delay") 



A review of the record indicates the correct period of C Delay is 444 days. 
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Pursuant to 37 C.F.R. § 1.703(c)(1), the period of C Delay includes: 

The number of days, if any, in the period beginning on the date an interference was 
declared or redeclared to involve the application in the interference and ending on the 
date that the interference was terminated with respect to the application. 

The Office declared an interference on January 30, 2008. 

The Office issued a decision on the interference on April 17, 2009. 

The number of days beginning January 30, 2008, the date the interference was declared, and 
ending on April 17, 2009, the date the Office issued the decision, is 444 days. In other words, 
the period of C Delay is 444 days. 

Delay Under 37 C.F.R. $ 1.703(a) ("A Delay") 

As of the date the petition was filed, PAIR indicated the period of A Delay consisted solely of 
527 days of delay under 37 C.F.R. § 1.703(a)(1). Applicants agree the period of A Delay is 527 
days. 

A review of the record indicates the correct total period of A Delay is 1,137 days. 

Applicants filed a reply to a prior Office action on January 30, 2006. 

The Office issued a communication suspending prosecution on April 2, 2007. 

The Office declared an interference on January 30, 2008. 

Pursuant to 37 C.F.R. § 1.703(a)(2), the period of A Delay includes: 

The number of days, if any, in the period beginning on the day after the date that is four 
months after the date a reply under § 1.111 was filed and ending on the date of mailing of 
either an action under 35 U.S.C. 132, or a notice of allowance under 35 U.S.C 151, 
whichever occurs first. 

The number of days beginning May 31, 2006, the day after the date four months and Applicants 
filed the January 30, 2006 reply, and ending January 30, 2008, the date the Office declared an 
interference is 610 days. In other words, the period of A Delay includes 610 days of delay under 
37 C.F.R. § 1.703(a)(2). 

The total period of A Delay is 1,137 days, which is the sum of 527 days of delay under 37 C.F.R. 
§ 1.703(a)(1) and 610 days of delay under 37 C.F.R. § 1.703(a)(2). 
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Overlap Between the Period of A Delay and the Period of C Delay 

The 610-day period of delay under 37 C.F.R. § 1 .703(a)(2) includes January 30, 2008, the date 
the Office declared an interference. The 444-day period of C Delay also includes January 30, 
2008. Therefore, the periods of A Delay and C Delay overlap by one day. 

Delay Under 37 C.F.R. § 1.704 ("Applicant Delay") 

As of the date the petition was filed, PAIR indicated the total period of Applicant Delay is 297 
days. Applicants agree the total period of Applicant Delay is 297 days. 

The 297-day period consists of: 

1. A 123-day period of delay under 37 C.F.R. § 1.704(b), 

2. A 90-day period of delay under 37 C.F.R. § 1 .704(b), 

3. A 7-day period of delay under 37 C.F.R. § 1 .704(b), and 

4. A 77-day period of delay under 37 C.F.R. § 1.704(c)(8). 

A review of the record indicates the correct period of Applicant Delay is 647 days. 

37 C.F.R. § 1 .704(b) provides for a reduction when a party takes more than 3 months to respond 
to any notice or action by the Office making any rejection, objection, argument or other request. 
Specifically, 37 C.F.R. § 1 .704(b) states, 

[A]n applicant shall be deemed to have failed to engage in reasonable efforts to conclude 
processing or examination of an application for the cumulative total of any periods of 
time in excess of three months that are taken to reply to any notice or action by the 
Office making any rejection, objection, argument, or other request, measuring such 
three-month period from the date the notice or action was mailed or given to the 
applicant, in which case the period of adjustment set forth in § 1.703 shall be reduced by 
the number of days, if any, beginning on the day after the date that is three months 
after the date of mailing or transmission of the Office communication notifying the 
applicant of the rejection, objection, argument, or other request and ending on the date 
the reply was filed. The period, or shortened statutory period, for reply that is set in the 
Office action or notice has no effect on the three-month period set forth in this paragraph. 

The Office issued an action on September 21, 2005. A reply to the action was not filed until 
January 30, 2006. The reply was filed more than three months after the Office issued the action. 
Therefore, a reduction in patent term adjustment is warranted under 37 C.F.R. § 1.704(b). 

The number of days beginning December 22, 2005, the day after the date three months after 
the Office mailed the September 21, 2005 action, and ending on January 30, 2006, the date 
Applicants filed a reply, is 40 days. Therefore, the total period of Applicant Delay includes a 
40-day period of delay under 37 C.F.R. § 1 .704(b). 
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Pursuant to 37 C.F.R. § 1.704(c)(8), circumstances that will result in a reduction in the period of 
adjustment include: 

Submission of a supplemental reply or other paper, other than a supplemental reply or 
other paper expressly requested by the examiner, after a reply has been filed, in which 
case the period of adjustment set forth in § 1.703 shall be reduced by the number of days, 
if any, beginning on the day after the date the initial reply was filed and ending on the 
date that the supplemental reply or other such paper was filed. 

Applicants filed a reply to an Office action on January 30, 2006. Applicants subsequently filed 
an information disclosure statement ("IDS") on December 6, 2006. The IDS was not 
accompanied by a statement under 37 C.F.R. § 1.704(d) and the record fails to indicate the 
examiner expressly requested the IDS. Therefore, a reduction in patent term adjustment is 
warranted under 37 C.F.R. § 1 .704(c)(8). 

The number of days beginning January 31, 2006, the day after the date the reply was filed, and 
ending on December 6, 2006, the date the IDS was filed, is 310 days. Therefore, the total period 
of Applicant Delay includes a 310-day period of delay under 37 C.F.R. § 1.704(c)(8). 

In view of the prior discussion, the correct total period of Applicant Delay is 647 days, which 
consists of: 

1. A 123-day period of delay under 37 C.F.R. § 1.704(b), 

2. A 90-day period of delay under 37 C.F.R. § 1 .704(b), 

3. A 7-day period of delay under 37 C.F.R. § 1 .704(b), 

4. A 77-day period of delay under 37 C.F.R. § 1.704(c)(8), 

5. A 40-day period of delay under 37 C.F.R. § 1.704(b), and 

6. A 310-day period of delay under 37 C.F.R. § 1.704(c)(8). 

Conclusion 

The correct total period of A Delay is 1,137 days. 
The correct period of C Delay is 444 days. 
The periods of A Delay and C Delay overlap by one day. 
The correct total period of Applicant Delay is 647 days. 

The correct patent term adjustment as of the date the Office issued the Notice of Allowance is 
933 days, which is the sum of 1,137 days of A Delay and 444 days of C Delay reduced by one 
day of overlap between the periods of A Delay and C Delay and reduced by 647 days of 
Applicant Delay. 

Submission of the $200.00 fee set forth in 37 C.F.R. § 1.18(e) is acknowledged. No additional 
fee is required. 
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Applicants are reminded that any delays by the Office pursuant to 37 C.F.R. §§ 1.702(a)(4) and 
1.702(b) and any applicant delays under 37 C.F.R. § 1.704(c)(10) will be calculated at the time 
of the issuance of the patent and applicants will be notified of the revised patent term adjustment 
to be indicated on the patent in the Issue Notification letter that is mailed to applicants 
approximately three weeks prior to issuance. 

The Office of Data Management has been advised of this decision. This matter is being referred 
to the Office of Data Management for issuance of the patent. 

Telephone inquiries specific to this decision should be directed to Senior Petitions Attorney 
Steven Brantley at (571) 272-3203. 




Charles Steven Brantley 
Senior Petitions Attorney 
Office of Petitions 
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